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SUMMARY  OF  1999  LEGISLATIVE  CHANGES 

The  following  article  summarizes  the  laws  enacted  by  the  1 999 
Legislature  which  affect  workers'  compensation  and  safety.  If  you  have 
any  question  pertaining  to  these  changes,  please  call  the  appropriate  staff 
person  listed  to  the  right. 

BENEFITS 

SJR  1 5  requires  the  Legislative  Council  to  use  an  interim  commit- 
tee to  study  the  current  level  of  benefits  paid  to  injured  workers,  and  the 
frequency  of  indemnity  claims  under  the  Workers'  Compensation  Act. 
Findings  and  recommendations  are  to  be  reported  to  the  57th  Legislature. 
The  Legislative  Interim  Committee  on  Labor  and  Employment  Relations  is 
assigned  the  study. 

SAFETY 

SB  2 1  mandates  the  Safety  Bureau  to  assume  responsibility  for  the 
Montana  Occupational  Health  Act. 

The  Occupational  and  Radiological  Health  Bureau,  which  had 
been  the  seat  of  administration  of  the  Occupational  Health  Act  (OHA), 
was  disbanded  during  the  reorganization  of  the  Department  of  Environ- 
mental Quality  and  those  functions  were  most  recently  located  in 
DEQ's  Financial  and  Technical  Assistance  Bureau. 

Because  of  a  change  of  focus  and  a  lack  of  appropriate  resources, 
the  staff  at  DEQ  are  able  to  work  only  in  the  area  of  indoor  air  quality, 
a  very  specific  subspecialty  of  industrial  hygiene.  Consequently,  they 
could  do  very  little  work  in  the  area  of  general  occupational  health, 
opting  instead  to  refer  health  hazards  to  the  Safety  Bureau  at  the 
Department  of  Labor  and  Industry. 

The  Safety  Bureau  has  been  responsible  for  enforcement  of  the 
Montana  Safety  Act  and  has  staff  in  place  to  inspect,  advise  and  instruct 
public  employers  in  Montana  on  the  various  aspects  of  workplace 
safety.   With  only  one  Industrial  Hygienist,  the  Bureau  was  able  to  work 
on  a  limited  number  of  workplace  "health"  issues,  although  that  was 
not  the  original  charge  of  the  Montana  Safety  Act. 

The  Safety  Bureau  had  been  "unofficially"  enforcing  certain  health 
standards  for  some  time  under  an  Memorandum  of  Understanding  with 
the  previous  Department  of  Health  and  Environmental  Sciences. 
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Personnel  in  the  Bureau  feel  it  is  in  the  best  interest  of  occupational  health 
and  safety  in  Montana  to  "officially"  take  the  appropriate  action  to  become  the 
enforcement  agency  for  the  OHA.  They  feel  that  occupational  health  and 
safety  should  be  unified,  as  there  is  very  little  distinction  between  them. 
Unifying  safety  and  health  enforcement  will  serve  to  make  efforts  in  these 
areas  less  fragmented. 

The  Safety  Bureau  can  offer  substantial  support  to  the  Occupational 
Health  Act  in  terms  of  training,  equipment,  expertise  of  current  staff,  and 
statistical  information  regarding  high  hazard  employers.  It  is  natural  to  have 
the  administration  of  safety  and  health  in  the  same  agency. 

On  July  1 ,  one  industrial  hygienist  from  DEQ  will  transfer  to  the  Safety 
Bureau  and  will  have  initial  authority  for  the  Montana  Occupational  Health 
Act.  That  position  is  currently  filled  by  Judy  Murphy,  who  is  very  familiar  to 
the  current  staff.  Everyone  is  looking  forward  to  having  her  in  the  Bureau. 

ADMINISTRATIVE  ASSESSMENT 

SB1  1  7  establishes  the  assessment  percentage  used  to  fund  the 
administration  of  the  Department  of  Labor  and  Industry's  workers'  compensa- 
tion regulatory  functions.  The  rate  was  set  at  3%  of  the  compensation 
and  medical  benefits  paid  to  injured  workers  in  the  previous  calendar 
year. 

Additionally,  the  bill  requires  each  insurer  providing  workers' 
compensation  insurance  to  collect  from  their  policyholders  an  amount 
equal  to  the  insurer's  portion  of  the  Workers'  Compensation  administra- 
tive assessment  through  a  surcharge  based  on  premium.  Self-insureds 
will  pay  3%  of  the  actual  compensation  and  medical  benefits  paid.  What  this 
means  to  you  as  a  policyholder  is  that  you  will  now  see  a  line  item  on  your 
insurance  bill  identified  as  the  "workers'  compensation  regulatory  assess- 
ment surcharge". 

As  the  description  indicates,  this  assessment  surcharge  is  used  to 
fund  the  workers'  compensation  regulatory  functions  performed  by  the 
Department  of  Labor  and  Industry.  These  regulatory  functions  are  not 
new.  The  cost  of  regulation  has  not  increased  from  FY  1 999  to  FY2000. 
Previously,  the  cost  of  these  functions  was  built  into  the  overall  pre- 
mium charged  by  the  insurer. 

The  Department  of  Labor  and  Industry's  Employment  Relations  Division 
provides  a  wide  variety  of  services  and  regulation  related  to  industrial  safety 
and  workers'  compensation  laws. 

These  functions  include  such  things  as:  workplace  safety  inspections  in 
the  public  sector,  inspections  of  surface  and  underground  mines,  review  of 
industrial  injury  and  occupational  disease  claims,  collection  of  data  related 
to  the  workers'  compensation  system,  mediation  of  disputes,  self-insurance 
regulation,  and  development  of  medical  cost  containment  tools. 

Another  surcharge  that  will  be  added  to  your  premium  notices  will  be 
the  "Workers'  Compensation  Subsequent  Injury  Fund  surcharge".  This 
surcharge  will  finance  the  Subsequent  Injury  Fund  which  is  used  to  provide 
an  incentive  for  employers  to  hire  individuals  who  have  permanent  impair- 
ments that  create  a  substantial  obstacle  to  the  individual  obtaining  employ- 
ment. Again,  this  program  is  not  new.  The  Fund  was  established  in  1973. 

Senate  Bill  1 1 7  also  made  a  change  to  the  Subsequent  Injury  Fund 
certification  process.  The  amendment  will  allow  certification  of  workers  who 
have  been  employed  for  more  than  60  days.   Previously,  if  the  worker  was 
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not  certified  within  60  days  of  returning  to  work,  the  employer  was  not 
eligible  for  the  protection  of  the  Fund. 

SB  1 1 7  amends  Section  39-7 1-610,  MCA.  This  Section  applies  in  cases 
where  the  insurer  has  terminated  biweekly  benefits  and  the  injured  worker 
disputes  that  termination.  The  law  allows  the  department  to  order  the 
insurer  to  pay  additional  compensation  (not  to  exceed  49  days)  prior  to  a 
hearing.  The  1999  legislature  amended  this  section  to  clarify  that  benefits 
can  be  ordered  prior  to  a  mediation  conference  as  well  as  a  court  hearing. 

MANAGED  CARE  ORGANIZATIONS 

HB  430  (effective  October  1 ,  1 999)  provides  that  if  a  worker  is 
referred  to  a  managed  care  organization  (MCO),  written  notice  is  required 
after  the  date  of  injury  and  must  advise  the  worker  of  the  right  to  choose 
the  initial  treating  physician.  The  bill  also  provides  that  workers  must  be 
given  written  notice  of  referral  to  a  preferred  provider  and  the  notice  must 
cite  the  right  of  the  worker  to  choose  the  initial  treating  physician. 

SILICOSIS 

HB  495  (effective  July  1 ,  1 999)  provides  for  an  increase  of  $25  per 
month  for  each  individual  who  receives  silicosis  benefits. 

DISCLOSURE 

HB  557  (effective  April  27,  1999)  provides  that  a  signed  workers' 
compensation  claim  authorizes  disclosure  of  relevant  information  to 
insurers  and  is  effective  only  as  long  as  the  claimant  is  claiming  benefits. 
Disclosure  includes  information  relevant  to  the  claimant's  condition, 
including  past  history  of  similar  conditions,  conditions  for  which  benefits 
are  claimed,  and  other  conditions  related  to  the  same  body  part  or  condi- 
tions that  may  affect  recovery. 


EMPLOYMENT  RELATED  DISPUTES 

HB  592  signed  by  Governor  Racicot  on  April  23,  and  sponsored  by 
Representative  Hibbard,  came  about  as  the  result  of  recommendations 
made  by  an  interim  study  group.  The  group  was  charged  with  reviewing 
processes  used  in  the  Department  of  Labor  and  Industry  to  resolve 
employment  related  disputes,  including  workers'  compensation  matters. 
Of  particular  interest  to  the  workers'  compensation  community  are 
changes  that  will  treat  all  benefit  related  matters  in  a  similar  fashion. 

Prior  to  HB  592,  cases  involving  benefit  issues,  such  as  occupational 
disease  and  palliative  and  maintenance  care,  were  required  to  go  through 
the  contested  case  procedure  of  the  Department  of  Labor  prior  to  submis- 
sion to  the  Court.  Other  benefit  issues  proceeded  to  mediation  and  then  to 
the  Court.  HB  592  provides  that  all  benefit  issues  will  proceed  to  media- 
tion and  then  to  the  Court,  thus  relieving  the  parties  of  the  contested  case 
process  and  placing  the  emphasis  on  mediation  and  more  timely,  efficient 
resolution  of  disputes. 

Other  changes  brought  about  by  the  legislation  address  the  occupa- 
tional disease  review  process  as  well  as  jurisdictional  questions  involving 
the  Workers'  Compensation  Court  and  the  District  Courts.  The  change  will 
place  workers'  compensation  matters  in  the  purview  of  the  Comp  Court  and 
not  the  District  Courts. 

The  Department  is  presently  studying  the  changes  and  preparing 
additional  information  to  implement  the  provisions  of  HB  592. 
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IF  YOU  ARE  INSURED 

BY  THE  STATE  FUND, 

YOU  MAY  CALL 

1-800-243-9121 

AND  SUBMIT  YOUR 

FIRST  REPORT  OF 

INJURY. 
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SAVING  TREES  AND  KEY  STROKES 
IN  MONTANA 

Lori  Williams 

The  1999  legislature,  in  SB  1 1 7,  added  to  39-7 1-225  MCA,  language  that 
mandates  electronic  reporting  of  workers'  compensation  information.  This 
law  specifies  that,  "beginning  July  1 ,  2000,  an  insurer  or  a  third-party  admin- 
istrator who  submitted  50  or  more  "first  reports  of  injury"  (FROI)  to  the 
department  in  the  preceding  calendar  year  shall  electronically  submit  the 
reports  and  any  other  reports  related  to  the  reported  claims  in  a  nationally 
recognized  format "... 

The  electronic  submission  of  first  reports  of  injury  has  worked  well  in 
Montana  for  those  who  have  already  volunteered.  This  electronic  reporting 
is  more  commonly  known  as  Electronic  Data  Interchange,  or  EDI. 
.  Banks,  retailers  and  wholesalers  have  used  this  technology  for  many 
'  years.   EDI  is  now  used  in  many  other  industries.   The  Kennedy/ 
Kassenbaum  Health  Care  Portability  Act  mandates  EDI  in  the  health  care 
industry.  This  mandate  includes  the  First  Report  of  Injury. 

Montana  joins  Texas,  Florida,  South  Carolina,  Kentucky,  California  and 
new  Mexico  which  have  similar  mandates  in  place.  There  is  software 
available  that  provides  this  technology  to  employers  so  the  FROI  may  be 
sent  electronically  from  the  employer  to  the  insurer  and  on  to  the  state. 
Trading  partners  receive  an  acknowledgement  for  their  records  similar  to  a 
return  receipt  from  the  post  office. 

The  International  Association  of  Industrial  Accident  Boards  and  Com- 
missions offers  an  EDI  vendor  certification  program.  For  more  information 
see  theirweb  site  at;  www.iaiabc.org,  or  call  them  at  (785)  840-9103.  Lori 
(Williams  is  the  EDI  Coordinator  for  the  Employment  Relations  Division.  You 
may  contact  her  at;  lowilliams@state.mt.us  or  (406)  444-0080. 


BEWARE! 

Julia  Crane 

It  has  come  to  our  attention  that  there  are  companies  who  are  purchasing  First 
Report  of  Injury  (FROI)  forms  at  the  modest  cost  of  $  14. 1 5  per  hundred  in  triplicate 
through  ERD  and  then  selling  them  at  a  very  inflated  price.  One  person  has  mentioned 
she  hated  to  get  any  more  because  they  are  so  expensive.  She  said  her  supplier  charges 
over  $100.00  per  hundred.  At  this  point,  it  appears  there  is  no  way  to  legally  stop  these 
companies  from  purchasing  these  forms. 

If  you  need  FROIs,  please  send  your  check  in  advance  to  Sue  Schaff,  Accounting, 
Department  of  Labor  and  Industry,  Employment  Relations  Division,  POBox  1 728,  Helena, 
MT  59604-1728. 

She  would  be  happy  to  send  you  an  order  form  which  lists  the  other  forms  that  are 
available.  If  you  order  "no  charge"  items  or  need  order  forms,  please  contact  Julia  at  (406) 
444-6543  or  write  to  Julia  at  the  Department  of  Labor  and  Industry,  Employment  Relations 
Division,  POBox  80 1 1 ,  Helena,  MT  5960 1  -8 1 1 

Also,  FROIs  are  available  electronically  through  Lori  Williams  at 
lowilliams@state.mt.us 

Please  help  spread  this  information  to  all  employers,  adjusters,  attorneys  or  anyone 
who  may  need  FROIs. 
Thanks! 
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IT'S  TIME 


FOR  THE  GOVERNOR'S  CONFERENCE 
ON  WORKERS'  COMPENSATION  AND 
OCCUPATIONAL  SAFETY 


The  annual  Governor's  Conference  on 
Workers'  Compensation  and  Occupational  Safety 
will  be  held  at  Big  Sky's  Huntley  Lodge  on  September  15-17,  1999.  This 
year's  agenda  promises  to  be  lievely  and  informative.  The  conference  will 
once  again  contain  a  Workers'  Compensation  track  and  an  Occupational 
Safety  track. 


Speakers  and  topics  for  the 
safety  portion  of  the  conference 
include: 


J*f 


&t 


Safety  and  Health 

Management  Systems,  Bob 
Winston,  Valor  Insurance 

Confined  Spaces  -  Myths, 
Urban  Legends  and  the  Facts, 

John  Rekus,  Private  Consultant 

Hazard  Communication,  Kathy 
Smit,  Maxim  Technologies,  Inc. 

OSHA  Compliance  fit  Liability, 

John  Rekus 

Workplace  Violance,  Chuck 
O'Reilly,  Sheriff,  Lewis  and  Clark 
County  (Retired) 


Speakers  and  topics  for  the  workers' 
compensation  portion  of  the 
conference  include: 

♦  The  Future  of  Disability  and 
jjf  Early  Return  to  Work,  Richard 

Pimentel  -  Milt  Wright  and 
Associates,  Inc. 

0  Workers'  Compensation  From 
jlf  the  Workers'  Perspective,  Don 

Judge,  Executive  Director, 
Montana  AFL-CIO 

*  Ethical  Considerations  in 

ffc  Rehab  and  Case  Management, 

Tom  Lewis  and  Will  Lynn 


*  What  Issues  are  Facing 
j$F  Insurers  and  Claimants  Today 
in  Workers'  Compensation?  - 
A  Legal  Perspective,  Tom 

Murphy,  Oliver  Goe,  Leo  Ward 


J5v 
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3D  Presentation  on  Spinal 
Injuries,  Dr.  Paul  Young, 
Microsurgery  and  Brain  Research 
Institute,  St.  Louis,  Missouri 

Workers'  Compensation 
Court,  Judge  Mike 
McCarter 


Be  sure  to  stay  for  he 
closing  keynote  by 
Richard  Pimentel.  Mr. 
Pimintel  is  a  dynamic 
speaker  with  lots  of  great 
information. 

To  register,  please 
contact  Keith  Messmer  at  444- 
6541,  kmessmer@state.mt.us.  If 
you  want  to  participate  as  a  spon- 
sor, call  Lacey  Culver  at  406-444- 
0776,  lculver@state.mt.us.  We  also 
have  room  for  a  few  more  exhibitor 
booths.  If  you're  interested  in 
being  an  exhibitor,  please  call 
Jeanne  Johns  at  406-444-6526, 
jyohns@state.mt.us. 


TO 

REGISTER, 
CALL  KEITH 
MESSMER  AT 
406-444-6541 


SAFETY  AWARD  WINNERS 

Safety  Award  winners  for  1998,  awarded  at  last  year's  conference,  were: 

Private  employers:  Big  Sky  Coal  Company  of  Colstrip  and  the  US  filter/ 
EOS  of  Great  Falls 

Public  Employers:  University  of  Montana,  Missoula  and  the  Butte/Silver 
Bow  Fire  Department 
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REGISTRATION 

1999  GOVERNOR'S  CONFERENCE  ON  WORKERS' 
COMPENSATION  AND  OCCUPATIONAL  SAFETY 


D 


September  15-17,  1999 
Big  Sky,  Montana 

Duplicate/use  additional  paper  as  necessary; 
mail  completed  registration  to: 

EMPLOYMENT  RELATIONS  DIVISION 

DEPARTMENT  OF  LABOR  &  INDUSTRY 

ATTENTION:    KEITH  MESSMER 

P.O.  BOX  1728 

HELENA,  MT  59624 


Name/Title  (as  it  will  appear  on  name  tag) 


Business/Agency  (as  it  will  appear  on  name  tag) 
Address   


Street/P.O.  Box 


City 


State 


Zip 


Advanced  Registration  -  enclose  $100.00  per  participant.  Please  make  checks  payable  to 
"Governor's  Conference.  "Registration  at  conference  -  $125.00 

J  Please  check  if  you  plan  to  attend  the  banquet  on  Thursday  evening,  September"!  6th 

ROOM  RESERVATIONS 
Please  make  your  own  room  reservations 

Best  Westerm  Buck's  T4  Lodge 
1-800-822-4484 


Huntley  Lodge 

(406)  995-5000  (in  state) 

1-800-548-4486  (out-of-state) 


□ 


1  to  2  people -$100 

3  people  -  $110;  4  people  -  $120 

Shoshone  Condominiums  - 

Suite  (sleeps  four)  -  $150 
Big  Horn  Condominiums 
3-bedroom,  sleeps  8  -  $215 

Make  your  reservations  early  -  rooms  will  be  held  at  this  rate  until  8/15/99. 

Be  sure  to  mention  Department  of  Labor  and  Industry 

or  Governor's  Conference  on  Workers'  Compensation  and  Safety 


Standard 

Deluxe 

Sgl 

$67 

$75 

Dbl 

$77 

$85 

Trpl 

$87 

$95 

Quad 

$97 

$105 

Includes  hot  breakfast  buffet 
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Who's  on  First? 


ANSWERS  TO  MOST  FREQUENTLY  ASKED  QUESTIONS 

The  following  questions  are  some  of  those  we  hear  most  fre- 
quently at  the  Assistance  for  Business  Clinics  held  twice  a  year 
throughout  the  state.  If  you  have  a  question  you'd  like  answered  and  you 
don't  find  it  here,  please  e-mail  your  question  to  rwilliams@state.mt.us.  I'll 
research  the  answer  and  print  it  in  the  following  issue  of  FOCUS. 


WHEN  DO  WAGE  LOSS 
BENEFITS  BEGIN? 

Benefits  begin  when  a  claim  is 
accepted  by  the  insurer  or  placed  under 
a  reservation  of  rights,  and  wage  loss 
exceeds  48  hours  or  six  lost  work  shifts. 

/0\    DOES  AN  EMPLOYER 
\\?    HAVE  TO  HIRE  AN 
\J      INJURED  WORKER 
BACK? 

An  injured  worker  must  be  given  a  hiring 
preference  for  two  years  from  the  date 
of  the  injury.  The  preference  applies  to 
a  comparable  position  that  becomes 
vacant  if  the  position  is  consistent  with 
the  worker's  physical  condition. 


a 


CAN  AN  EMPLOYER 
FILL  THE  IN  JURED 
WORKER'S   POSITION? 

Yes 


/O)    CAN  AN  EMPLOYER 
\\?    ACCESS  AN  INJURED 
ij      WORKER'S  MEDICAL 
RECORDS? 

Not  unless  the  claimant  signs  a  written 
release  authorizing  the  employer  to  have 
access  to  their  records. 

HOW  LONG  DOES  AN 
EMPOYER  HAVE  TO 
FTLEACLAIM? 

Employers  have  six  (6)  days  to 
notify  their  insurer  of  a  reported  injury. 


HOW  LONG  DOES  AN 
EMPLOYER  HAVE  TO 
PAY  THE  INJURED 

WORKER'S  FRINGE 

BENEFITS? 

This  is  at  the  discretion  of  the  business 

/J)    HOW  LONG  DOES  AN 
V^    EMPLOYEE  HAVE  TO 
C^      NOTDTYTHEm 

EMPLOYER  OF  AN 
INJURY? 

Although  a  worker  is  given  thirty  (30) 
days  to  report  an  injury  to  their  employer, 
we  recommend  that  employees  report 
all  on-the-job  injuries  to  their  employer 
as  soon  as  possible. 

(Jj\    HOW  LONG  DOES  AN 
f?    INJURED  WORKER 
V     HAVE  TO  FILE  A 
WORKERS'  COMPENSATION 
CLAIM? 

A  written  and  signed  First  Report  of 
Injury  (FROI)  must  be  submitted  within 
twelve  ( 1 2)  months  of  the  date  of  injury. 
This  form  can  be  submitted  to  the 
employer,  the  workers'  compensation 
insurer,  or  the  Department  of  Labor  and 
Industry. 

/0\    DOES  AN  INJURED 
V,p    WORKER  HAVE  THEIR 
\J     CHOICE  OF  INITIAL 
TREATING  PHYSICIAN? 

Yes.  The  injured  worker  has 
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the  choice  of  initial  treating  physician.  However,  the  insurer  can  direct  the  injured 
worker  to  a  Managed  Care  Organization  (MCO)  or  preferred  provider  for 
further  care. 

IS  AN  INJURED  WORKER  RESPONSIBLE  FOR  MEDICAL 
PAYMENTS? 

Possibly.  After  the  first  visit  to  a  medical  provider,  claimants  may  be  charged 
a  co-payment  of  $  1 0.00,  or  20%  of  the  cost  of  each  following  visit  (whichever  is 
less). 

After  the  first  visit  to  an  emergency  room,  claimants  are  responsible  for  a 
$25.00  co-payment  for  each  following  visit  to  the  emergency  room. 

If  the  injured  worker  is  directed  to  a  managed  care  organization  or  a 
preferred  provider,  the  injured  worker  is  not  responsible  for  the  co-payment. 

(fib    WHERE  DO  WE  GET  THE  FIRST  REPORT  OF  INJURY 
f<     (FROI)FORM? 

^  Employers  can  order  a  supply  of  blank  forms  by  calling  the  Employment 
Relations  Division  at  (406)  444-6543.  Your  local  Job  Service  office  may  also  have 
forms  available. 
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